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DETAILED ACTION 

1 . The amendment received on 07/08/2008 has been considered. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as sel forth in section 
102 ni' this title, if the differences between the subject matter sought to be patented and the prior art are such that the 
subject matter as a whole would have been obvious at the time the invention was made to a person ha\ ing ordinal) skill 
in the art to which said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

3. Claims 1-3,7-10, and 12-16 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Crowley (US 6,096,962) in view of Koguchi (US 5,148,419) and Shuster (US 6,270,409). 

Re claims 1,8, and 9: Crowley teaches a game apparatus operable o execute a game BGM 
/ background music generating program stored on a storage medium (see col.2, lines 30-40), said 
game apparatus comprising a phrase data storage area that stores different kinds of a plurality of 
phrase data, based on a musical characteristics (see fig.2B; col.2, lines 48-51 and col.2, line 64- 
col.3, line 11); a rhythm-pattern storage area (320) that stores at least one kind of rhythm pattern 
data, constructed of rhythm, wherein said phrase data designate a length in performance for 
performing a phrase, and a timing of said phrase (see fig.l; col.3, lines 12-20 and col.12, lines 
40-43); BGM data reproducing programmed logic circuitry that reproduces BGM data 
constructed of at least one part; sound outputting programmed logic circuitry (500) that outputs 
a sound according to the BGM data reproduced by said BGM data reproducing programmed 
logic circuitry (see fig. IB; col.2, lines 51-56), wherein said game BGM generating program 
being executed by a processor (140) of said game apparatus to perform the steps of randomly 
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selecting one kind of the phrase data from one group stored in said phrase data storage area (see 
col.4, lines 5-9); selecting one rhythm data from one kind of the rhythm pattern data stored in 
said rhythm-pattern storage area according to a predetermined rule (see col. 12, lines 57-60); and 
generating the BGM data from the phrase data selected by said randomly selecting one kind of 
the phrase and the rhythm data selected by said selecting one kind of rhythm data (see col.2, 
lines 30-40). 

However, Crowley fails to teach a tone-color-data storage area that stores data of the 
sound output according to said BGM data; a continuous counter fro counting the number of 
times the same phrase has been selected; including incrementing said continuous counter when 
the phrase data selected last time and the phrase data selected this time agree and re-selecting the 
phrase data when a count value of said continuous counter is larger that a predetermined value. 

Koguchi teaches a tone-color-data storage area that stores data of the sound output 
according to said BGM data (see col.4, lines 65-68). 

Shuster teaches a continuous counter for counting the number of times the same phrase 
has been selected; including incrementing said continuous counter (21) when the phrase data 
selected last time and the phrase data selected this time agree and re-selecting the phrase data 
when a count value of said continuous counter is larger that a predetermined value (see fig.l; 
col.4, lines 14-39). 

Therefore it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to include a tone-color-data storage area that stores data of the sound output 
according to said BGM data since tone and musical sound data of Koguchi and the incrementing 
of continuous counter of Shuster into the BGM generating program of Crowley. One would be 
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motivated to do this so has to have a complete sound database and a system whereby there is a 
count of the amount of data selected from the database. 

Re claim 2: Crowley teaches a storage medium that stores a game BGM / background 
music generating program (see col.2, lines 30-40), wherein said selecting one kind of rhythm 
includes randomly selecting the rhythm data from one kind of said rhythm pattern data (see 
col.12, lines 40-43 and lines 57-60). 

Re claim 3: Crowley teaches a storage medium that stores a game BGM generating 
program, wherein said rhythm selecting step includes sequentially selecting the rhythm data from 
one kind of said rhythm pattern data in predetermined order (see col.12, lines 57-60). 

Re claim 7: Crowley teaches a storage medium that stores a game BGM generating 
program, wherein said game apparatus further comprises a period designating data storage area 
that stores period designating data that designates a performing period / play mode and a 
performance suspended period / don 't play mode of the phrase, said BGM data reproducing 
programmed logic circuitry suspends a reproduction of the BGM data in the performance 
suspended period based on said period designating data (see fig.3; col.4, lines 39-47 and col.8, 
lines 39-42), and allows said processor to execute the step of counting the performing period and 
the performance suspended period designated by said period designating data by the number of 
times the rhythm data has been selected (see fig.3; col.9, lines 8-28). It is apparent to examiner 
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that since there is a play mode present, there will be a mode also present for the don't play 
mode. 

Re claim 10: Crowley teaches a method for generating a sequence of BGM, comprising 
the steps of: providing at least one set of rhythm data (see fig.l; col.3, lines 12-20 and col.12, 
lines 40-43), providing at least one set of phase data (see fig.2B; col.2, lines 48-51 and col.2, 
line 64-col.3, line 11), selecting a set of rhythm data from the at least one set of rhythm data (see 
col.12, lines 40-43 and lines 57-60), selecting a set of phase data from the at least one set of 
phase data (see col.4, lines 5-9), and generating BGM data from the selected rhythm data and the 
selected phase data (see col.2, lines 30-40). 

However, Crowley fails to teach a continuous counter for counting the number of times 
the same phrase has been selected; including incrementing said continuous counter when the 
phrase data selected last time and the phrase data selected this time agree and re-selecting the 
phrase data when a count value of said continuous counter is larger that a predetermined value. 

Shuster teaches a continuous counter for counting the number of times the same phrase 
has been selected; including incrementing said continuous counter (21) when the phrase data 
selected last time and the phrase data selected this time agree and re-selecting the phrase data 
when a count value of said continuous counter is larger that a predetermined value (see fig.l; 
col.4, lines 14-39). 

Therefore it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to include the incrementing of continuous counter of Shuster into the BGM 
generating program of Crowley. One would be motivated to do this so has to have a complete 
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sound database and a system whereby there is a count of the amount of data selected from the 
database. 

Re claims 12 and 13: Crowley teaches the method wherein the selecting a set of rhythm 
data includes randomly selecting a set of rhythm data; and wherein the selecting a set of rhythm 
data includes sequentially selecting a set of rhythm data (see col. 12, lines 40-43 and lines 57- 
60). 

Re claims 14-16: Crowley teaches the method wherein the selecting a set of phase data 
includes randomly selecting a set of phase data (see col.3, lines 12-20); wherein the selecting a 
one rhythm data includes randomly selecting a rhythm data; and wherein the selecting a one 
rhythm data includes sequentially selecting a rhythm data (see col.12, lines 57-60). 

4. Claims 5 and 6 are rejected under 35 U.S.C. 103(a) as being unpatentable over Crowley 
(US 6,096,962) in view of Koguchi (US 5,148,419) and Shuster (US 6,270,409) and further in 
view of Ishikawa et al (US 2001/0016510). The teachings of Crowley, Koguchi, and Shuster 
have been discussed above. 

Re claim 5: Crowley teaches a storage medium that stores a game BGM generating 
program. 

However, Crowley fails to teach a storage medium that stores a game BGM generating 
program wherein said game apparatus further comprises at least one operating control that inputs 
an operation from a player; and performance change data storage area that stores performance 
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change data that changes a performing method of a BGM and further is used by said processor in 
execution of the following steps, of storing performance change data corresponding to at least 
the operation of said performance change data storage area; and applying a predetermined 
change to said BGM data corresponding to the performance change data stored in said 
performance change data storage area by said storing performance change data. 

Ishikawa et al teaches a storage medium that stores a game BGM generating program 
(see par. [0002]) wherein said game apparatus further comprises at least one operating control 
(32) that inputs an operation from a player (see fig.l; par. [0011], lines 1-3); and performance 
change data storage area that stores performance change data that changes a performing method 
of a BGM and further is used by said processor in execution of the following steps, of storing 
performance change data corresponding to at least the operation of said performance change data 
storage area; and applying a predetermined change to said BGM data corresponding to the 
performance change data stored in said performance change data storage area by said storing 
performance change data (see par. [0012]). 

Therefore it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to include an operating control for inputting operations and performance 
change data storage in the BGM generating program since games that utilizes BGM requires 
input from players in order for there to be change in the performance and hence performance 
change data and a storage area to store the performance change data so has to allow storage of 
performance change data, thereby making the game more interesting by allowing player input. 
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Re claim 6: Crowley teaches a storage medium that stores a game BGM generating 
program. 

However, Crowley fails to teach a storage medium that stores a game BGM generating 
program wherein applying a predetermined change includes changing a tempo of said BGM data 
according to said performance change data. 

Ishikawa et al teaches a storage medium that stores a game BGM generating program 
wherein applying a predetermined change includes changing a tempo of said BGM data 
according to said performance change data (see par. [0017], lines 1-5]). 

Therefore it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to include a change in tempo of the BGM which a performance change data 
so as to increase the level of interaction between the player and the game thereby making the 
game more interesting and enjoyable for the player. 

Response to Arguments 

5. Applicant's arguments filed 07/08/2008 have been fully considered but they are not 
persuasive. 

In response to applicant's argument that Shuster does not teach the limitation of 
"incrementing said continuous counter when the phrase data selected last time and the phrase 
data selected this time agree", the examiner disagrees. The examiner points out that the 
interpretation of the claims as written on phase data includes a non-winning combination. The 
examiner has interpreted the phrase data broadly as any condition that could cause the increment 
in the counter. Also when a winning combination occurs after a non-winning combination, it 
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resets the counter over again hence preparing the counter for a fresh increment to begin; hence 
every winning combination is a fresh start as taught by Shuster. 

Further in response to the applicant's argument on the motivation employed in the office 
action, the examiner disagrees. The examiner points out that the counter is not counting the data 
in the database as argued by the applicant since it would be expected for a database to have a 
count record, but counting the data as used and selected from and for the database so as to know 
how many times a non-winning outcome has occurred as taught by Shuster. The non-winning 
outcome is the data being recorded by Shuster. 



Conclusion 

6. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Adetokunbo O. Torimiro whose telephone number is (571) 270- 
1345. The examiner can normally be reached on Mon-Fri (8am - 4pm). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Peter Vo can be reached on (571) 272-4690. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
/A. O. T./ 

Examiner, Art Unit 3714 
/John M Hotaling II/ 

Supervisory Patent Examiner, Art Unit 3714 



